GUI DELI NES

Pursuant to section 25 of the Director of Public Prosecutions Act the following
statement of guidelines to be followed in the performance of the Director's functions
have been issued.

Thecriteria gover ning the decision to prosecute

1. Sr Hartley Shawcross QC, then Attorney-Generd, stated to the House of
Commons on 29 January 1951.

It has never been the rule in this country - | hope it never will
be - that suspected criminal offences must automatically be the
subject of prosecution. Indeed the very first Regulations under
which the Director of Public Prosecutions worked provided
that he should ... prosecute whenever it appears that the
offence or the circumstances of its commission is or are d
such a nature that a prosecution in respect thereof isrequired
in the public interest. That is still the dominant consideration.
(H.C. Debates, Val.483, col.681, 29 January 1951).

This statement is equally applicable to the pogtion in Audrdia and the Northern
Territory. The resources available for prosecution action are finite and should not be
wadted pursuing ingppropriate cases, a corollary of which is that the available
resources are employed to pursue with some vigour those cases worthy of
prosecution.

2. The decison whether or not to prosecute is the most important step in the
prosecution process. In every case great care must be taken in the interests of the
victim, the suspected offender and the community at large to ensure that the right
decison is made. A wrong decision to prosecute or, conversaly, a wrong decison
not to prosecute, both tend to undermine the confidence of the community in the
crimind justice sysem.

3. The initid condgderation in the exercise of this discretion is whether the evidence is
aufficient to judtify the inditution or continuation of a prosecution. A prosecution
should not be indituted or continued unless there is admissble, substantia and
reliable evidence that a crimind offence known to the law has been committed by
the dleged offender. (The term alleged offender includes a defendant or an
accused person).
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When deciding whether the evidence is sufficient to judify the inditution or
continuation of a prosecution the existence of a bare prima facie caseis not enough.
Once it is established that there is a prima facie case it is then necessary to give
consderation to the progpects of conviction. A prosecution should not proceed
if there is no reasonable prospect of a conviction being secured. Inindictable
matters this test presupposes that the jury will act in an impartid manner in
accordance with itsingtructions.

The decison whether there is a reasonable prospect of conviction requires an
evaduation of how strong the case is likely to be when presented in court. It must
take into account such matters as the availability, competence and credibility of
witnesses and their likdly impresson on the arbiter of fact, and the admissibility of
any dleged confession or other evidence. The prosecutor should aso have regard to
any lines of defence which are plainly open to, or have been indicated by, the
dleged offender and any other factors which in the view of the prosecutor could
affect the likelihood or otherwise of a conviction. This assessment may be a difficult
one to make, and of course there can never be an assurance that a prosecution will
succeed. Indeed, it is inevitable that some will fail. However, gpplication of this test
dispassionatdly, after due deliberation by a person experienced in weghing the
available evidence, is the best way of seeking to avoid the risk of prosecuting an
innocent person and the usdless expenditure of public funds.

When eva uating the evidence regard should be had to the following matters:

@ are there grounds for believing the evidence may be excluded bearing in
mind the principles of admissbility a common law and under statute? For
example, prosecutors will wish to saisfy themsdlves that confessond
evidence has been properly obtained. The possbility that any evidence
might be excluded should be taken into account and, if it is crucia to the
case, may subgtantidly affect the decison whether or not to inditute or
proceed with a prosecution

(b) if the case depends in part on admissions by the aleged offender, are there
any grounds for believing thet they are of doubtful reliability having regard to
the age, inteligence and apparent understanding of the alleged offender?

(© does it appear that a witness is exaggerating, or that his or her memory is
faulty, or that the witness is either hodtile or friendly to the aleged offender,
or may be otherwise unreliable?

(d) has awitness a mative for telling less than the whole truth?

(e are there matters which might properly be put to a witness by the defence to
attack hisor her credibility?

® what sort of impresson is the witness likely to make? How is the witness
likely to stand up to cross-examinaion? Does the witness suffer from any
physical or mentd disability which islikdly to affect hisor her credibility?
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(0) if there is conflict between eye-witnesses, does it go beyond what one
would expect and hence materialy weaken the case?

(p)] if there is lack of conflict between eye witnesses, is there anything which
causes suspicion thet afalse story may have been concocted?

(0] are dl the necessary witnesses available and competent to give evidence,
including any who may be aoroad? Is any witness likely to obtain an
exemption from giving evidence pursuant to the Justices Act or other
provisons?

()] where child witnesses are involved, are they likely to be able to give sworn
evidence or, if not, is there corroboration in some materia particular by
some other evidence implicating the dleged offender?

(k) if idertity is likdy to be an issue, how cogent and reliable is the evidence of
those who purport to identify the aleged offender?

()] where two or more aleged offenders are charged together, is there a
redigtic prospect of the proceedings being severed? If s, isthe admissble
evidence sufficient to prove the case agangt each aleged offender should
Separate trials be ordered?

This ligt is not exhaugtive, and of course the matters to be considered will depend
upon the circumstances of each individua case, but it is introduced to indicate that,
particularly in borderline cases, the prosecutor must be prepared to look beneath
the surface of the statements.

Having satisfied himsdf or hersdf that the evidence is aufficient to judify the
inditution or continuation of a prosecution, the prosecutor must then consider
whether, in the light of the provable facts and the whole of the surrounding
circumgtances, the public interest requires a prosecution to be pursued. It is not the
rule that al offences brought to the attention of the authorities must be prosecuted.

The factors which can properly be taken into account in deciding whether the public
interest requires a prosecution will vary from case to case. While many public
interest factors militate against a decision to proceed with a prosecution, there are
public interest factors which operate in favour of proceeding with a prosecution (for
example, the seriousness of the offence, the need for deterrence). In this regard,
generdly spesking the more serious the offence the less likdy it will be that the
public interest will not require that a prosecution be pursued.

Factors which may aise for condderation ether done or in combination in
determining whether the public interest requires a prosecution include:

@ the seriousness or, conversdly, the trividity of the aleged offence or that it is
of atechnical nature only
(b) any mitigating or aggravating circumstances
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the youth, age, intdligence, physicd hedth, mentd hedlth or specid infirmity
of the aleged offender

the dleged offender's antecedents and background
the staleness of the dleged offence

the degree of culpability of the dleged offender in connection with the
offence

the obsolescence or obscurity of the law

whether the prosecution would be perceived as counter-productive, for
example, by bringing the law into disrepute

the availability and efficacy of any dternativesto prosecution

the prevaence of the dleged offence and the need for deterrence, both
persond and genera

whether the consequences of any resulting conviction would be unduly harsh
and oppressive

whether the aleged offence is of congderable public concern

any entittement of the State or Territory, the victim or other person or body
to criminad compensation, reparation or forfaiture if prosecution action is
taken

the attitude of the victim of the alleged offence to a prosecution

the likely length and expense of atrid

whether the dleged dfender is willing to co-operate in the investigation or
prosecution of others, or the extent to which the aleged offender has done

SO

the likely outcome in the event of a finding of guilt having regard to the
sentencing options available to the court

whether the aleged offenceis triable only on indictment and

the necessity to maintain public confidence in such badc inditutions as the
Parliament and the courts.

The gpplicability of and weight to be given to these and other factors will depend on
the particular circumstances of each case.

A decison whether or not to prosecute must clearly not be influenced by:
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11.

@ the race, reigion, sex, nationd origin or politica associaions, activities or
beliefs of the dleged offender or any other person involved

(b) persond fedings concerning the offender or the victim

(© possible political advantage or disadvantage to the government or any
politica group or party or

(d) the possble effect of the decison on the personad or professond
circumstances of those responsible for the prosecution decision.

As amatter of practica redlity the proper decision in many cases will be to proceed
with a prosecution if there is sufficient evidence available to judtify a prosecution.
Although there may be mitigating factors present in a particular case, often the
proper decison will be to proceed with a prosecution and for those factors to be
put to the court a sentence in mitigation. Nevertheess, where the offence is not so
serious as plainly to require prosecution the prosecutor should also gpply his or her
mind to whether the public interest requires a prosecution to be pursued.

Domestic violence cases

12.

13.

14.

15.

The following separate guiddines result from a consderation and gpplication of the
government’s policy on domestic violence. That policy involves the implementation
of a domestic violence drategy. One of the objectives of that strategy is to ensure
the Territory has acrimina justice driven prosecution that does not rely onthevictim
giving evidence. What is referred to as the no drop policy isintended to ensure that
charges may be laid and cases proceed to hearing despite the victim not wishing to
co-operate further and/or give evidence a a hearing.

In specific cases there may be a conflict between the principles expounded in the
guidelines, which ded with the genera crimind prosecution, and those to be gpplied
in domestic violence cases.

Since February 1998, the responghility for prosecution of dl summary offences has
been trandferred to the Office. It is therefore appropriate that distinct guiddines
relating to domestic violence cases be applied by those appearing to prosecute
summary offences who, from February 1998 at least, have been prosecuting on
behdf of the Office.

The specific guiddines to be gpplied in domestic violence cases are as follows:

@ Specid care must be taken in deciding whether to prosecute cases arising
out of domegtic or family circumstances. Although the attitude of the victim
of the aleged offence to a prosecution (see para 9(n) above) remains an
important factor, it is not to be regarded as decisive.

(b) If in such cases, there is available (irrespective of the wishes or presence of
the victim) evidence which provides a reasonable prospect of a conviction
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being secured, then the matter should be prosecuted to hearing unless there
are exceptiona circumstances.

What might be exceptiond circumstances cannot be established in advance.
However, the fact that a victim smply does not wish to proceed should not
be so regarded.

If in the opinion of the prosecutor holding the brief in the Court of Summary
Jurisdliction, exceptiond circumstances exit why charges should be
withdrawn, he or she nevertheless is not to withdraw the charges except
with the authority of the officer-in-charge of Summary Prosecutions or of the
Chambers Prosecutor (in ether case to be confirmed in writing within 48
hours of the withdrawdl).

Subsequent to any withdrawa pursuant to para (d), the relevant prosecutor
must record in writing on the file the grounds upon which such decison was
made and submit a written report within 7 days of the withdrawa endorsed
by the rdevant authorising officer, to the Deputy Director of the Office of
the Director of Public Prosecutions (in the Darwin Office) Darwin or the
Assigtant Director (in Alice Springs) as appropriate.

Where the exceptiona circumstances arise in part because of the reluctance
of avictim to proceed with the matter, the prosecutor should arrange for a
datement to be taken from the victim outlining those circumgances. If
necessary or degrable, the victim should be cdled to give evidence in court
detailing the wishes to withdraw.

Prosecution of juveniles

16.

17.

Specid congderations gpply to the prosecution of juveniles. Prosecution of a
juvenile should always be regarded as a severe step, and generdly speaking amuch
stronger case can be made for methods of disposal which fdl short of prosecution
unless the seriousness of the offence or the circumstances of the juvenile concerned
dictate otherwise. In this regard, ordinarily the public interest will not require the
prosecution of ajuvenile who isafirgt offender in circumstances where the offence is
not serious.

In deciding whether or not the public interest warrants the prosecution of a juvenile
regard should be had to such of the factors set out in paragraph 9 as appear to be
relevant, but particularly to:

@
(b)
(©)
(d)

the seriousness of the offence
the age and gpparent maturity and menta capacity of the juvenile
the available dternatives to prosecution, such as a caution, and their efficacy

the sentencing options available to the relevant children's court if the matter
were to be prosecuted

98



(€

(®

()

the juvenilés family circumstances, particularly whether the parents of the
juvenile gppear able and prepared to exercise effective discipline and
control over the juvenile

the juvenilés antecedents, including the circumstances of any previous
caution the juvenile may have been given, and whether they are such asto
indicate that a less formd disposal of the present matter would be
inappropriate

whether a prosecution would be likely to be harmful to the juvenile or be
ingppropriate, having regard to such matters as the persondity of the
juvenile and his or her family circumstances.
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EXERCI SE OF GENERAL
PROSECUTORI AL DI SCRETI ON

It is a fundamentad obligation on those who prosecute for the Crown to assist in
facilitating the speedy adminigtration of judtice insofar asthat is possible. To that end
cases should be prepared for trid quickly and an indictment settled at the earliest
practicable opportunity. Once prepared the details of the indictment should be
communicated to the accused or the accused's legd representatives. Similarly any
amendment to the indictment should be communicated to the defence at the earliest

opportunity.

No ex-offido indictment should be found without the specific gpprovd of the
Director in respect of any offence which is subgtantialy different in nature from the
offence or offences committed for trid or in respect of any offence where there has
been no committa for trid.

When the charge againgt a defendant has been dismissed by a magistrate and
consderation is being given to proceeding on that charge by way of ex-offico
indictment the defendant so discharged should be notified. In reaching a decision
whether or not to proceed in this way particular sgnificance will be given to any
relevant delay and a decision should be made within three months of the case being
referred for consideration.

A number of decisons have highlighted the need for redraint in laying conspiracy
charges. Whenever possible substantive charges should be laid. However, there are
occasons when a conspiracy charge is the only one which is adequate and
appropriate on the available evidence. Where it is proposed to lay or proceed with
congpiracy charges againgt a number of accused jointly, Crown prosecutors must
guard againg the risk of the joint trial being unduly complex or lengthy, or otherwise
causing unfairness to accused.

The Crown has a responsibility to ensure trials proceed and once a case has been
listed for trid it is generdly spesking not gppropriate for the Crown to force an
adjournment by refusing to present an indictment to the court. Where such action is
taken areport should be made to the Director explaining the reasons for so doing.

The Crown should dso assist the efficient organisation of the business of the courts
by opposing unnecessary gpplications for adjournments of trias on the day of trid
and, in particular, where such applications are for the purpose of seeking to review
judgments of the trid judge as to preliminary matters such as saying the indictmen.
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10.

In exercisng the right of chdlenge of the Crown no attempt should be made to
select ajury which is not representative as to age, sex, or ethnic origin.

When advised by defence counsd before a trid that there is a particular reason
certain evidence should not be referred to in the Crown's opening and the relevant
evidence will be chdlenged, care should be taken to ensure nothing is sad in the
opening which may lead to the subsequent discharge of the jury. Where appropriate
apreiminary ruling should be sought before opening.

Where Crown witnesses are known to prosecuting counsdl to have prior convictions
and/or are indemnified in respect of the matter before the court and that fact could
be of any materid sgnificance in thetrid, it is appropriate to reved the conviction or
the indemnity to the defence.

Attention should be given to the decison of the High Court in The Queen v
Apostilides and, in particular, the statement that a decison whether or not to cal a
relevant witness from whom the defence wish to lead evidence must be made with
due sengitivity to the dictates of fairness to an accused. It was said by the court that
a refusd to cdl the witness would be judtified only by reference to the overriding
interets of justice and such an occason would be rare. The unrdiability of the
evidence is only sufficient where there are identifiable circumstances which dearly
establish it. If a decison is made not to cal the witness the defence should be
notified in due time.

It is recognised that there is a generd duty upon the Crown to disclose the case-in-
chief for the prosecution to counsd for the accused.

The purpose of disclosure by the Crown is thregfold:

@ to ensure that the defence is aware of the case-in-chief for the prosecution
and dl other evidence relevant to the guilt or innocence of the accused

(b) to resolve non-contentious and time-consuming issues in advance of the
preliminary hearing or trid in an effort to ensure more efficient use of court
time

(© to encourage the resolution of cases including where appropriate the
entering of guilty pleas a adate early in the proceedings.

The guiding principle is dways full disclosure of the case-in-chief for the prosecution
and dl other evidence rdevant to the guilt or innocence of the accused. Such full
disclosure may only be limited where there is a red need to protect the integrity of
the adminigtration of jugtice, including the need to prevent the endangerment of the
life or safety of witnesses or interference with the adminigtration of judtice.

Where it is desired to cross-examine an accused as to credit or motive, it is the
respongibility of Crown prosecutors to be fair. In particular, when putting meateria
based on information made available to the Crown, care should be taken to ensure

102



11.

12.

13.

the materid is accurate and use of it is judtified in the circumstances of the particular
trid.

In prosecuting charges of persona assault including charges of sexua assault,
paticular atention should be pad to the Stuaion of the victim who may have
auffered emotiond and physica digtress as a result of the offence. This concern
should manifest itself by explaining to victims their role in the prosecution process
and providing reasons to victims for decisons made in relaion to proceedings that
directly affect them such as not proceeding with a prosecution or decisons to
proceed on a lesser charge. Smilarly, appropriate consideration should be given to
the wishes of a victim who does not wish to proceed with a prosecution for reasons
of hedth, humiliation or trauma

It is not the practice of the Crown to address on the quantum of sentence in the
norma case and clearly there are limits on the matters that can properly be raised by
the Director on sentence. It is not the role of the prosecutor to press for the highest
possible pendty or to seek to sway the court by passion or rhetoric, ie to engagein
forendic urging on the question of sentence before the sentencing judge. The role of
the prosecutor is to ensure that al relevant materid is before the court and where
gppropriate to ensure that the significance of any part of the materid is drawn to the
court's attention.

It is the function of the Crown prosecutor to seek to prevent the court faling into
appellable error. Where assistance is sought by the court, the Crown should bein a
postion to provide the court with any relevant decisions reating to principles of
sentence and should aways be prepared to assist with respect to technicalities of
sentencing. Depending upon the circumstances of the case, the prosecutor may
draw the court's attention to any aggravating circumstances or the absence of
extenuating circumstances, he or she may canvass the various sentencing options
available and may, in an appropriate case, suggest a particular option to the court;
he or she may refer to the mischief which the legidation addresses, and any
legidative history which may assst the court; and he or she may inform the court of
the range of pendtiesimposad by other courtsin smilar matters.

A prosecutor should not urge the impodtion of a particular sentence on the court
and should ensure thet matters beneficia to the defendant are also drawn to the
court's attention. The overwhelming obligation of the prosecutor is one of fairness.

In the case of an unrepresented defendant, specia care must be taken to ensure that
dl rdevant matters are before the court including those beneficia to the defendant.

Specia care should be taken when the court seeks the Crown prosecutor's consent
to a particular sentencing option. An agreement that a non-custodid sentence is
gppropriate may have the effect of frustrating the power of the Director to proceed
with an apped againgt the inadequacy of sentence.

Where a lawyer is appearing on behaf of the Director in the Court of Summary
Juridiction in either committal proceedings or defended hearings the same
professiona standards referred to in guideline 1 apply as where counsdl appears for

103



the Crown in ajury trial. Legd representatives of the Director appear to represent
the interests of the State or Territory and the primary duty is to assst the court to
arive at the truth. Before prosecution al cases should be assessed as to whether a
prosecution is gppropriate at dl or whether a prosecution is appropriate on the
charge laid. In presenting the case it is not the duty of the prosecutor to secure a
conviction or committal for triad by dl means but rather to ensure the court is
apprised of al rdevant facts and the rlevant law.
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GQUI DELI NES FOR APPEALS AGAI NST
| NADEQUACY OF SENTENCE

The Director is empowered to apped againg the inadequacy of sentences which
have been imposed. There are no time limits on an gpped againgt the inadequacy of
a sentence by the Director but, in practice, the Director commences appeds
expeditioudy and 28 days is regarded as a guide to the commencement of appeals.
On a number of occasions representations have been received outside that time of
28 days. It follows that persons (be they police, politicians or members of the
general public) who seek to bring particular @ses to the notice of the Director
should do so expeditioudy. Apart from the abovementioned time congraint other
factors must be consdered. All of the rdlevant materid must be obtained and
andysed and in the cases of appeds to the Supreme Court and te Court of
Crimina Apped the views of a Crown prosecutor obtained. In any event, as a
matter of fairness, those persons at risk of an apped by the Director ought to be
notified of their fate as swiftly as possble Whether particular sentences are
adequate or whether they should be the subject of an apped is a topic which
frequently attracts public interet. It is appropriate therefore that | enunciate the legd
factors which govern the gppellate process.

The sentencing function of the court involves dements of retribution, deterrence
(specid and generd) and rehahilitation and is extremey complex. In sentencing for
any offence, a trid judge or magistrate will be faced with a wide spectrum of
sentencing options ranging from abond or community service to imprisonment.

The sentence for a specific offence will vary according to its nature, the
circumstances of its commission, the antecedents of the prisoner and indeed the
viewpoint of the particular judge or magisrate who must deal with the accused.
Consequently, for any given offence there exists a range of legitimate pendty
options. An appelate court will not interfere with the exercise of a judges or
magigrate's sentencing discretion unless an error in the exercise of that discretion
can be demongtrated. In practical terms the court must be satisfied that the sentence
imposed fdls clearly outsde the gppropriate pendty range and may consequently be
characterised as manifestly inadequate. Mere disagreement with the sentence passed
isinsufficient.

Furthermore, gppellate courts have long maintained that Crown apped's should be a
rarity indituted for the purposes of enabling the courts to maintain adequate
dandards of punishment, to correct idiosyncratic views of individud judges as to
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particular crimes or classes of crime and to remedy those sentences which are so
disproportionate to the seriousness of the offence as to shock the public conscience.

It should be understood that any decision by the Director to apped againg the
sentence imposed by a court can only be made within the context of these legd
principles.

In addition, | would make the following general comments. It appears that thereis a
current community view that offences which involve a disegard of the vadue of
humen life, the invasion of the physica integrity of individuas and the infliction of high
levels of fear and violence upon them, warrant condign pendties. There is ds0 a
concern which should not be cursorily dismissed that this viewpoint is not being
aufficiently embraced by the courts. Experience does indicate that the sentencing
range for particular offences does dter over time to reflect community concern at
their prevalence or seriousness. It is neither appropriate nor possible for a Director
of Public Prosecutions to seek unilaterdly by a successon of gppeds to dter the
range or tariff for a gpecific offence. Neverthdess, | will continue to inditute gppedls
in gppropriate cases where the pendty imposed appears to be manifestly
inadequate. Ultimately, any change in sentencing levels must be achieved ether by
legidative intervention or must be judicidly initiated.

106



QU DELI NES FOR
PROSECUTI ON DI SCLOSURE

General

These guidelines for prosecution disclosure in the Northern Territory recognise that:

1.

there must be a full and frank delivery or exchange by the invedigator to the
prosecutor

not dl materid in the hands of the prosecutor will gppear immediately relevant
because there is no obligation in this country for the defence to make pre-trid
disclosure either of issues or generd defence information

there is a continuing obligation to disclose
there may be good and sustainable public interest reasons in declining to disclose

materiad which is either sendtive, privileged or of atype the disclosure of which may
undermine the adminidiration of justice or endanger the life or safety of any person.

Generdly spesking, however, the defence is entitled to receive pre-trid particulars of the
charge or charges and the Crown case-in-chief. Whilgt there is no common law duty
imposed upon the prosecution to make full disclosure pre-trid it is inconagent with a
person’s right to a fair trid for the prosecution to withhold from or fail to disclose to the
defence materid in its possesson which isrelevant and admissible.

Specific matter s of which there should be disclosure

1

2.

Particulars of the accused's prior convictions

copies of dl written statements, and an opportunity to examine dectronicaly
recorded interviews, of al witnesses to be called together with a copy of any prior
incons stent statement of those witnesses

copy of any written or eectronically recorded statement obtained from the accused
by aperson in authority

copies of any photographs, plans, documents or other representations which will be
tendered by the prosecution t tria
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an opportunity to examine exhibits which will be tendered

copies of proofs of statements of any expert witnesses to be caled and, by
gppointment through the prosecution, an opportunity for a defence expert from the
same or Smilar discipline to spesk with that expert pre-trid.

copy of any warrant or detalls of any other statutory authority used in the gathering
of evidence to be adduced at trial

an opportunity to inspect bank records, books of account or other records or
documents relevant to the prosecution case-in-chief which may not be introduced
into evidence but relied upon

the prosecutor is not obliged to cal a witness whom he or she does not regard as
credible. In the case of any materid or statement which is or may be exculpatory, on
the prosecution case-in-chief, and which the prosecutor declines to adduce or cdll,
the defence should recelve detals of the evidence and the wheresbouts of the
witness or witnesses. If requested by the defence the prosecution should subpoena
the witness,

Discretion to withhold or delay disclosure on public interest grounds

If aprosecutor is of the opinion that specific materia or evidence should not be disclosed, or
its disclosure delayed in the public interet, that materia should, subject to review by the
Director and, where necessary the court, be immune from disclosure. Some, but not dl, of
the factors which shoud be taken into account in determining this public interest issue are:

@
(b)
(©

(d)
()
()
(©)
Q)

0)
1)

the materid isrelevant

withholding is necessary to preserve the identity of an informer

withholding is necessary to protect the safety or security, including protection from
harassment, of persons who have supplied information to the police or persons close
to them

the materid is protected by lega professond privilege

the materid, if it became known, might facilitate the commisson of other offences or
dert aperson to police investigations

the materid discloses some unusud form of survellance or method of detecting
crime

the materid is supplied to the police only on condition that the contents will not be
disclosed

the materia contains details of private delicacy to the maker

the materia relates to the interna workings of the police force

the materia relatesto nationd or State security.

If after consultation with the Director a public interest daim is maintained in support of
immunity againg disclosure the prosecutor must advise the defence that materia, without
gpecification, has been withheld on a clam of immunity. If the defence is not satisfied with
that clam or any consderation of its submissons by the Director the matter should be
submitted to the court for resolution prior to trid.
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If the prosecutor considers, after consultation with the Director, that the non-disclosure of
the materia could prgudice the defence at trid the Director must consder whether the
charge or charges to which the materid is relevant should be withdrawn and whether the
accused should be charged with an dternative or lesser offence the prosecution of which will
not necessitate the production of the withheld materid.

Continuing obligation to disclose

The prosecutor’s duty of disclosureis a continuing obligation but the extent of that obligation
should be seen as dso imposing upon the defence an obligation to give timely notice of any
defence or issue, not immediately apparent on the posecution case, which may make
otherwise irrdlevant materid relevant. For example:

@ the prosecution should not be required to provide details of prior convictions or
records of police disciplinary proceedings againgt a Crown witness until the defence
has indicated that the credibility of that witness is to be attacked and the prior
convictions, etc are relevant

(b) the vaidity of awarrant or other authority should, unless an indication of chalengeis
given, be proved in aforma way. Any evidence establishing the correctness of the
process, etc should only be provided if an indication of chalengeis given.

There will be many instances where the prosecution should be entitled to rely upon the
presumption of regularity unless a contrary indication is given. Until that indication is given
the issue of irregularity should be trested as irrdlevant and one upon which supporting
evidence and materia is not required.

The defence of insanity, once raised, and other defences or chalenges requiring expert
evidence, will not only broaden the fidd of rdevant information in the hands of the
prosecution but also require an understanding between prosecution and defence to enable
frank pre-tria exchanges of information and access to witnesses.

Disclosur e of material additional to the Crown case
These guidelines ded with disclosure of materia not directly relevant to the Crown case.
Duties of police

Because of the dependence of prosecutors upon investigating officers or agencies for the
gathering of documentation and evidentiay materid in dl maters in which ether a
prosecution is commenced in the summary jurisdiction or following committal for trid on
indictment, police, if requested, must disclose to the Director, as soon as possible after the
commencement or proceedings or the committal, all other documentation, materid and any
other information held by any police officer concerning the investigation. This indudes
information held concerning any proposed prosecution witness, which the prosecution
considers might be of assistance or interest to either the prosecution or the defence.
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The police officer-in-charge of the investigation shall, if required by the Director, certify, on
ddivery of that informetion, that to the best of that officer’s knowledge, information or belief
al such documentation, materia or information has been disclosed to the Director.

Should any of the documentation, materia or information additiona to the Crown case be
ether sengtive or of a nature which requires protection or limited disclosure the officer-in-
charge of the invedtigation shdl identify thet information at the time it is made available to the
Director.

Obligations of the prosecution concer ning material additional to the Crown case

The prosecution, upon request by the defence, shdl, upon sufficient reason being given and
subject to any clam for immunity on the grounds of public interest (appearing earlier in these
guiddines) dlow ingpection of al such documentation, materid or information.

Defence disclosure

The prosecution should, wherever it is condgtent with the court’s practice, encourage
defence counsel to make an opening address to the jury following the Crown opening which
is not argumentative but merely opens the defence case and identifies or discloses the issues
in the trid thereby defining the issues so that questions of relevance and issues of disclosure
are clearly identified at the commencement of the trid process.

Disclosure of previous convictions of witnesses

It has dready been noted that the prosecutor’s duty of disclosure is a continuing one. It has
been suggested that the prosecution should not be required to provide details of prior
convictions or records of police disciplinary proceedings againg a Crown witness until the
defence has indicated that the credibility of that witness is to be attacked and the prior
convictions, etc are relevant.

However, in consdering the extent to which disclosure should be made in such cases
condderation should aso be given to:

(0] the pogtion adopted by the Commonwedlth Director of Public Prosecutions in its
statement on prosecution disclosure (which is st out as an annexure to these
guidelines as issued to prosecutors but which is not included with the Annud

Report)

(i) the decision of the Supreme Court of Victoria Court of Apped in the matter of Rv
Garofalo (BC9807143, No 87 of 1998, delivered 18 December 1998) where
Ormiston JA said at para 70:

Consequently, at least for present purposes, the rule (that
pursuant to which the prosecution should disclose to the defence
witnesses' convictions) may be stated that, at the least, in trials
on presentment or indictment, the prosecution should inform the
defence of any convictions of every proposed witness whose
credibility may be in issue, if proof of any such conviction may
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reasonably be seen as capable of affecting the witness's
credibility. It isirrelevant that counsel or instructing solicitor or
any other person directly engaged in the prosecution of the
particular charge is unaware of any relevant conviction, for itis
for the prosecution to make the necessary enquiries on
computer or otherwise, although it could not be suggested that
their obligations go further. Again for present purposes that
level of enquiry must be seen as having been necessary, so that,
without examining that issue further, the ignorance of both
counsel and instructing solicitor was irrelevant in the present
case.
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EXTRADI TI ON

DIRECTOR OF PUBLIC PROSECUTIONS ACT 1990

STATEMENT OF EXTRADITION GUIDELINES

These Guidelines are to be read in conjunction with the Statement of Prosecution
Guidelines issued pursuant to section 25 of the Director of Public Prosecutions Act.

The extradition of persons required to answer any charge of an offence or to serve a
sentence imposed in the Northern Territory will waysinvolve additiona expenseto
the Territory.

However, that expense will generdly be appropriate where there are reasonable
prospects of conviction, in order to maintain confidence in the adminidration of the
law and to prevent offenders fleeing from justice.

When application is made to take steps to secure extradition, in addition to the
assessment of the prosecution case in accordance with these guiddlines, the
following factors will be relevant:

@ any delay after discovery of the suspected offender

(b) any compensation or restitution which might be ordered following conviction

(© the likely digposition following conviction; where the person to be extradited
is dready serving a sentence in another jurisdiction this factor will have
greater weight

(d) the likely cost to the Territory.

Approva for extradition may be sought by police or other relevant government
agency.

Before determining a request for extradition, the Director may consult with and
require information from a relevant agency.
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10.

Applications for gpprovals for extradition should be in writing, presenting reasons for
the extradition of a particular fugitive offender.

In urgent cases, gpprova may be sought and given ordly. An ord approva must be
followed by a report of the circumstances from the requesting agency as soon as

possible.

The fallowing factors, if gpplicable, will be taken into consideration in deciding
whether approva is given:

@ the country or state from which the fugitive is to be extradited

(b) the nationdlity of the fugitive

(© whether the fugitive is to be charged with an offence or, having been
charged, has absconded

(d) the nature and gravity of the offence or offences dleged againg the fugitive

(e the existence of reasonable prospects of conviction

® any ddlay after discovery of the fugitive' s whereabouts

()} the likely digposition following conviction

(h) where a person is in custody, whether the provisons of the Prisoners
(Interstate Transfer) Act should be utilised

M the likely cost of extradition

()] the exigence of assets held by the fugitive which could satisfy an order in
relation to breach of ball or a confiscation order and where such assets are
to be found.

In seeking gpprova for extradition, or in providing information, the Director should
be advised if and to what extent the fugitive might reasonably congtitute arisk to the
public, either at large or for the purposes of trangportation to the Northern Territory.
Advice to the Director should include recommendetions as to whether the fugitive
should be extradited on bail or in custody. If in custody, advice should include
information on the number of officers required to effect extradition and the cost of
economy airfare for the fugitive and officer(s).

Approva for extradition may be given by the Director or the Deputy Director.
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PLEA NEGOTI ATl ONS

A priority of this Office is to dways endeavour to ascertain at the earliest possible point in
the crimina process whether a plea of guilty is likely to be entered in respect of any charge
brought. There are clearly dangers in endeavouring to set any exhaudtive criteria as to
whether a plea should or should not be accepted, having regard to the vast variety of
circumstances giving rise to the exercise of the prosecutoria discretion. However, it is
hdpful to identify some of the mgor factors which may cause the Director to accept an
accused's offer of a plea The Crown possesses a discretion to accept pleas of guilty to
lesser or fewer offences than those with which an accused person has origindly been
charged.

No such pleawill be accepted by the Crown unless it reasonably reflects the nature of the
crimina conduct of the accused and provides an adequate basis upon which the court can
impose an appropriate sentence. In exercising this discretion it has to be borne in mind that
in a particular case the public interest may be better served by the certainty of a conviction
secured by the acceptance of a pleathan by the unpredictability inherent in a contested tridl.

The mgor factors which may cause the Director to accept an accused's offer of pleamay be
briefly listed.

The evidence available to support the Crown case on the principa charges may be lacking
in some particular. The Crown case may be fraught with forensic difficulty. Such problems
may relate to the admissbility of evidence or to the credibility or availability of witnesses or
indeed to the reluctance of some mgjor witnesses (particularly victims) to give evidence.

The acceptance of a pleamay save witnesses, especialy ederly people and young children,
from the trauma of court gppearance. Where an indictment contains a number of counts and
the imposition of concurrent sentences will effectively result in the same tota pendty, aplea
to alesser number of charges may be warranted. This consideration may aso arise where an
accused person is dready serving a subgtantia term of imprisonment.

Where the community is faced with a long and expengve trid on minor matters with a
negligible pendty as a likely result, the foreshortening of procedures may be seen as
desirable in the public interest.

Occasions sometimes arise where an accused person will offer to plead guilty to a specific
count on an indictment and theresfter give evidence on behdf of the Crown. The
acceptability of such a course will depend upon the importance of such evidence to the
Crown case and the leve of culpability of the accused compared with those of whom it is
sought to convict by the use of this evidence.
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While the circumstances involved in this decison-making process are infinitely variable, no
plea will be accepted unless, after analysis of dl the facts, it is concluded that it is in the
public interest to do .

It is essentid to the just operation of the crimind justice system that multiple or ingppropriate
charges are not laid with the object of strengthening the plea bargaining postion of the
Crown.

The principles expressed above have been aready expressed in similar or identica form in
other parts of the Commonwedth and have wide acceptance in other jurisdictions. | see no
cause to depart from those accepted principles and practices and they will generaly be
adhered to. | have indituted in this Office the operation of a system of checking and
accountability designed to ensure that concluded plea negotiations accommodate the
interests of the Crown, the defence, the community and the victim.

Interna office procedures in relation to plea negotiations have been formulated in revised
directions to Crown prosecutors from 1 June 1994. These are designed to ensure that
acceptance of plea occurs only after the materia has been subjected to scrutiny by, and
consultation between, at least two qudified and experienced practitioners, thus providing
protection againgt capricious or other ill-considered judgments. It aso provides an additiond
safeguard of accountability by requiring documentation of the acceptance decision. This
affords a protection to the prosecutor and the police dike.

In cases which are serious or potentidly contentious, or involving the death of any person,
no acceptance of any plea offer to lesser or fewer charges shal occur without the consent of
the Director.
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| NDEMNI TY FROM PROSECUTI ON

The Director is empowered by s.21 of the Director of Public Prosecutions Act to grant
an indemnity from prosecution, whether on indictment or otherwise, and to give an
undertaking to a person that an answer given or a statement or disclosure made by the
person will not be used in evidence againg the person. These powers are an inherent part of
the prosecutoria function.

1.

This section is concerned with the broad considerations involved in deciding whether
to give an accomplice an indemnity or undertaking in order to secure that person's
testimony for the prosecution.

A decison whether to cdl an accomplice to give evidence for the prosecution
frequently presents conflicting consderaions caling for the exercise of careful
judgment in the light of dl the available evidence. Inevitably, however, there will be
ingtances where there is a weakness in the prosecution evidence that makes it
desrable, or even imperative, to cal an accomplice for the prosecution if that
accomplice appears to be the only available source of the evidence needed to
strengthen the weakness.

In conjunction with the question whether to cal an accomplice the question may
arise whether that accomplice should aso be prosecuted. In this regard, unless the
accomplice has been dedt with in respect of his or her own participation in the
crimina activity the subject of the charge againgt the defendant, he or shewill beina
position to cdlam the privilege againgt sdf-incrimination in respect of the very matter
the prosecution wishes to adduce into evidence. Where, however, an accomplice
has been given an indemnity or undertaking that indemnity or undertaking will
override what would otherwise be an alowable clam of privilege.

In principle it is desirable that the crimind justice system should operate without the
need to grant any concessions to persons who participated in aleged offences in
order to secure their evidence in the prosecution of others. However, it has long
been recognised that in some cases this course may be necessary in the interests of
judtice.

Nevertheless, an indemnity or undertaking will only be given as a last
resort. In thisregard, as a general rule an accomplice should be prosecuted
irrespective of whether he or she is to be called as a witness, subject of
course to the usual evidentiary and public interest considerations being
satisfied. Upon pleading guilty the accomplice who is prepared to co-operate in the
prosecution of another can expect to receive a substantia reduction in the sentence
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that would otherwise have been appropriate. However, this course may not be
practicable in some cases, for example, time may not permit charges againg the
accomplice to proceed to conviction before the trid of the principa offender, or
there may be insufficient admissble evidence to support charges agang the
accomplice,

Apart from being a course of last resort, an indemnity or undertaking will only be
given provided the following conditions are met:

@ the evidence that the accomplice can give is consdered necessary to secure
the conviction of the defendant and that evidence is not available from other
sources, and

(b) the accomplice can reasonably be regarded as significantly less culpable
than the defendant.

The centrd issue in deciding whether to give an accomplice an indemnity or
undertaking is whether it is in the overall interests of justice that the
opportunity to prosecute the accomplice in respect of hisor her own involvement in
the crime in question should be foregone in order to secure that person's testimony
in the prosecution of another. In determining where the balance lies, the following
factorswill be taken into account:

@ the significance to a successful prosecution of the evidence which it is hoped
to obtain as a result of the indemnity or undertaking having particular regard
to:

M the drength of the prosecution evidence againg the defendant
without the evidence it is expected the accomplice can give and, if
some charge or charges could be established againgt the defendant
without the accomplices evidence, the extent to which those
charges would reflect the defendant's crimindity

(i) the extent to which the prosecution's evidence is likdy to be
grengthened if the accomplice tedtifies, gpart from taking into
account such matters as the availability of corroborative evidence,
and the weght that the arbiter of fact is likdy to give to the
accomplice's testimony, it will aso be necessary to congder the
likely effect on the prosecution case if the accomplice does not
come up to proof

@)  the likdihood of the weskness in the prosecution case being
strengthened other than by relying on the evidence the accomplice
can give (for example the likdihood of further invedtigations
disclosing sufficient independent evidence to remedy the weekness)

(iv)  whether there is or is likdly to be sufficient admissible evidence to
Substantiate charges againgt the accomplice and whether it would be
in the public interest that the accomplice be prosecuted but for his or
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her preparedness to testify for the prosecution if given an indemnity
or undertaking, and

V) whether, if the accomplice were to be prosecuted and then tedtify,
there is a red bads for bdieving that his or her persond safety
would be a risk while serving any term of imprisonment

(b) the degree of involvement of the accomplice in the crimind activity in
question compared with that of the defendant

(© has any inducement been offered to the person concerned?

(d)  wha is the character, credit and previous crimina record of the person
concerned?

(e has the person concerned made or is the person prepared to make full
disclosure of al facts and matters within his or her knowledge?

Where an accomplice receives any concesson from the prosecution in order to
secure his or her evidence, whether & to choice of charge, the grant of immunity
from prosecution or by means of an indemnity or undertaking, the terms of the
agreement or understanding between the prosecution and the accomplice should be
disclosed to the court.

In the course of an investigation the police may identify a participant in the crimindl

activity under invedtigation as a person who is likey to be of more vadue as a
prosecution witness than a defendant. Thereafter the investigation may be directed at
congructing a case againg the remaining participants based on the evidence it is
expected this person will give. Unless for some reason it is not practicable to do so,
the police should aways seek advice from the Director as to the appropriateness of
such a course This will minimise the potentia for an otherwise meritorious
prosecution being abandoned as a consequence of the Director deciding that it

would not be in the interests of justice to grant the accomplice an undertaking under
the Act in order to secure his or her testimony.
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| NFORVERS

The use of informers as prosecution witnesses is dways a matter which cals for the making
of careful and well balanced judgments. On the one hand there is dways a tendency to
digrust an informer, particularly if that informer has gained or has anything to gain from
giving evidence. A circumstance which creates particular difficulty is where thet informer isa
prisoner in gaol where it must be recognised that smdl favours could induce a fadse
testimony from people who have less to |ose than the ordinary witness.

On the other hand, the evidence of informers is evidence capable of evauation by ajury and
redidicaly there are many ingances where the evidence of an informer will be aosolutely
true. Moreover, there are some areas of law enforcement where a prosecution will only ever
be possible as areault of evidence from informers. Thet is often true in repect of corruption
by public officids where evidence from an informer is often the catalyst to commence an
invedtigation.

It is not infrequent for informers to be available to be used as withesses. What must be done
isto ensure as far asis possble that the tribund of fact is aware of dl of the matterswhich
would affect the proper evauation of the evidence of an informer.

The prosecuting authority has a specid respongbility to ensure the processes of justice do
not miscarry where an informer is used. In some cases that will involve assessng whether the
evidence of theinformer is so tainted thet it should not be used &t al.

In al cases, where it is proposed to use an informer as a witness, care will be taken to
ascertain whether the informer has been promised any reward for giving evidence or hopes
to gain any benefit from testifying. Any crimind record the informer has and any motive for
lying will be carefully scrutinised.

In the ordinary course of events the prosecutor will look for significant corroborative
evidence to support the evidence of an informer. Tha will be particularly so where the
informer is sarving a sentence in a gaol. It will be even more so where a prison informer
gives evidence of an ord confesson made by another prisoner in gaol. In this latter event
there must be a strong presumption that the evidence will not be called unless ether the
aleged confession itsdlf is strongly corroborated or there is substantia independent evidence
of the guilt of the accused. In any event it will be necessary for the prosecution to make a
careful and objective assessment of the informer and the evidence to be given.
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VEDI A GUI DELI NES

In keeping with a policy of openness and accountability, where appropriate, information isto
be given to the media by the prosecuting counsdl gppearing in a particular matter or by the
Director or Deputy Director but by no other member of the staff, pursuant to the following
guiddines.
1 Beforetrial or plea
(& Where an inquiry concerns a pending trid or pleas, information may be given
as to trid date, likely length and venue. Unless the accused has aready
appeared and the indictment has been read in court, details as to the actua

charges cannot be given. No comment should be made about a matter being
no billed or discontinued or an ex-officio indictment being filed.

(b) Detailsof names and address of witnesses cannot be given.
(c) Deallsof prior convictions cannot be given.
2. Plea of guilty
Following aplea of guilty the following details may be given:
€) the form of indictment
(b) the plea
(© the court, judge and counsel names
(d) the sentence or other order
(e the address of the accused

® acopy of the Crown outline of facts as given in court
(9 any other information aready disclosed in open court.

3. Trials

In the event of atrid, al of the details referred to above in respect of pleas of guilty
may be given.

4. General

Counsd may use their discretion as to information supplied but the following factors
are rlevant:
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(b)

(©)

(d)

(€

(®

()

)

it isin the Crown’s interest that matters in court be reported. If justice has
any deterrent effect then the community must know about the metters before
courts

reports should be accurate. Therefore, if areporter who has attended court
seeks clarification or assstance, reasonable efforts to help should be made

thereisared risk of miscarriage in the report of a case by ajourndist who
has not persondly attended at al and after a tria or plea requests
information. In these circumstances the request should generally be refused

witnesses  addresses should never be disclosed. If the media wish to
contact a witness, advise the witness of the inquiry. Specid care should be
taken to ensure that informers and others who are giving evidence at some
persond risk are kept confidential

before any information is released concerning the impact of the crime on the
victim prosecuting counsd should ensure that it is acceptable to the victim
and the Victim Support Unit that such information be released

in the event of any doubt about the gpplicability of the guideines or whether
it is gppropriate to give information, say nothing

no information should be given, of course, in cases where there has been a
direction by the court not to give information or where there is a Satutory
prohibition againgt supplying information as, for example, in ss.6 and 7 of the
Sexual Offences (Evidence and Procedure) Act and s.24 of the Misuse
of Drugs Act

it is incumbent upon the prosecuting counsd, prior to the reease of any
information, to ensure no Satutory or other prohibition exidts in relation to
the information supplied.

Comments on specific cases or sentences

No comment is ever to be made out of court to the media concerning a verdict or
sentence or the fact that the case might or will be the subject of apped. In the case
of Crown appedls the practice is not to release details to the media until the apped
has been filed and then served on the respondent.

Commentson policy

These should be referred to the Director or, in his absence, the Deputy Director.
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10.

11.

Comments on investigations or operational matters

The media should be advised that the Office does not make comments about
investigations or operationd matters and if gppropriate the request should be
referred to the Director or, in his absence, the Deputy Director.

Comments on decisions to terminate prosecutions
These should be referred to the Director or, in his absence, the Deputy Director.
Request to film Crown prosecutors

Tedevison gations have a legitimate interest in obtaining film of prosecutors for usein
reports of cases. It isa matter for individuals as to how they will respond. However,
there is no objection to prosecutors posing for cameras in the office or esewhere to
provide televison sations with file footage. Moreover, epecidly in long cases, it
should be possible to agree to be filmed entering or leaving court once on condition
that thereafter you are not confronted each time you step outside. On the other
hand, if the media continue to chase the prosecutor there is little point in becoming
upset at the interest. Certainly no sign of annoyance should be displayed.

Local rules

Prosecuting counsdl shdl a dl times comply with any reevant rules of professond

conduct applicable to them by reason of their admission to practice in the Northern
Territory and, in this context, which relate to contact with the media. All prosecutors
ghdl ensure that he or she has at al times an up-to-date copy of such rules.

L egidative requirements

All members of saff shal have regard to the Public Sector Employment and
Management Act, its By-laws and Regulations, in relation to any comments to the
media and to any directions, determinations or guiddines issued by the
Commissioner for Public Employment or any other authorised officer pursuant to the
Act. In the event of any gpparent conflict with these guiddines, the members of saff
should refer the conflict to the Director for his advice and determination.
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